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Introduction

Nonconsensual condom removal or “stealthing” is a type of deceptive interference with sexual
protection in which one party removes a condom during sex after previously agreeing to its use.?

Stealthing can inflict a number of psychological and physical harms on victims. Victims may experience
nonconsensual condom removal as a clear violation of their bodily autonomy and the trust they had
placed in their sexual partner.® Nonconsensual condom removal during sexual intercourse also exposes
victims to an increased risk of unwanted pregnancy and sexually transmitted diseases (STDs). That said,
nonconsensual condom removal does not require an intent to impregnate, a resulting pregnancy, or the
transmission of an STD to be considered “stealthing.”

Over the past few years, discussions in the legal and advocacy communities have raised a number of
guestions about stealthing. Is nonconsensual condom removal a legal harm? If so, what criminal or tort
remedies may currently be available to victims? If stealthing is not a legal harm, should it be?

Currently, no state laws explicitly prohibit the nonconsensual removal of a condom, though such
behavior may be covered by other existing criminal statutes. Similarly, while there are no available
records of a United States court being asked to consider nonconsensual condom removal, cases in
related areas of law may indicate that victims may have remedies in certain situations. These include
cases concerning misrepresentation of fertility risk and failure to disclose a communicable disease.

Misrepresentation of Fertility Risk and Contraception Fraud

Misrepresentation of fertility risk or “contraception fraud” occurs when an individual fraudulently
misrepresents their fertility or their use of contraception/birth control. This can result in an unplanned
and unwanted pregnancy. If the pregnancy is carried to term, this deception can transform the life of
the uninformed partner, who might incur legal or financial responsibilities for the child.* Furthermore, if
the uninformed partner is a woman, such deceptions can jeopardize her health.

Notwithstanding these adverse outcomes, contraception fraud is not a crime in the United States and is
rarely a tort. Courts are typically reluctant to intervene in cases where misrepresentation of fertility risk
resulted in an unwanted pregnancy. When denying these claims, courts often cite privacy concerns and
concerns with the health and welfare of the children born under such circumstances.
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For example, the New Mexico Court of Appeals in Wallis v. Smith upheld the trial court's determination
that claims based on intentional misrepresentation regarding the use of birth control in personal
relationships do not give rise to legally enforceable rights.® In that case, the court held that all children,
whether or not their conception "violated a promise between the parents," should benefit from child
support. Additionally, the court stated that an individual's "sphere of privacy" included one's choice
whether to use or not to use contraceptives, and that the courts should not interfere in this area.® As
legal scholar Kim Shavo Buchanan noted in her review of contraceptive fraud cases, civil courts
recognize that, in the exercise of their sexual autonomy through sex and relationships, adults take risks
that their partners may deceive and betray.”’

Some courts have made exceptions in cases where misrepresentation of fertility risk resulted in physical
harm to one of the partners. In Barbara A. v. John G., a California appellate court found that a
respondent could be liable for battery when his sexual partner agreed to intercourse based on his
representation that he was infertile. There, plaintiff alleged that she consented to sexual intercourse in
reliance on the man's knowingly false representation that he was sterile. The plaintiff suffered an
ectopic pregnancy, and was then forced to undergo surgery to save her life, which rendered her sterile.
While the court noted that “consent to an act, otherwise a battery, normally vitiates the wrong,” it
found that “the act of impregnation exceeded the scope of the consent.”®

Two scholars, Shane Trawick and Professor Leah Plunkett, have proposed model statutes that would
criminalize contraception sabotage as a separate crime in the United States. These statutes would only
criminalize the conduct if there is an actual pregnancy or if the perpetrator has at least a reckless intent
to impregnate. °

Failure to disclose a communicable disease

State statutes and courts are less forgiving of sexual deception in cases involving sexually transmitted
diseases. Notably, in most states, people with human immunodeficiency virus (HIV) can be prosecuted
for failing to disclose their serostatus before having sex.

Some states have statutes that explicitly criminalize sexual nondisclosure of HIV, while other states
punish nondisclosure of HIV through general criminal statutes, such as reckless endangerment or
aggravated assault.
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Under these laws, a person who knows they have HIV must disclose it before engaging in sexual
activities that might expose a partner to HIV.!! Although some courts differ on this question, use of
protection such as condoms is not a valid defense in most states. Indeed, an HIV-positive person may be
found guilty even if the sexual activity posed a very low risk of transmission.

In terms of civil remedies, some courts have found that a sexual relationship may give rise to a sufficient
duty of care in which failing to disclose an STD could constitute liability in a negligence claim.!?

Scholars and advocates have written and debated at length about the prudence of criminal and tort
liability for STD transmission and nondisclosure. While courts have upheld nondisclosure laws against
constitutional challenges, critics argue that criminalization has no positive effect on risk behavior and
that it undermines public health goals. * HIV nondisclosure criminalization might discourage individuals
from seeking testing and treatment, as a positive test result can subject a person to criminal liability for
otherwise noncriminal conduct. Furthermore, criminalization further stigmatizes an already-
marginalized population and may reinforce unfounded beliefs about the actual risks of HIV
transmission.*

What if there is neither pregnancy nor STD transmission?

Victims who do not become pregnant or contract an STD as a result of nonconsensual condom removal
have fewer civil remedies available to them. Civil damages based on emotional distress alone are rare,
and often require some kind of physical harm.?

There may be other civil remedies for victims of nonconsensual condom removal, such as a battery tort,
which can be the basis of liability for offensive contact even if it is not physically harmful. While these
theories of liability provide potential remedies, they have not yet been tested in courts.

International Developments

Some foreign jurisdictions have explicitly criminalized various acts of nonconsensual condom removal,
even in cases where there is not a resulting pregnancy or STD.

In 2011, the England and Wales High Court of Justice in Assange v. Swedish Prosecution Authority held
that the removal or damaging of a condom during intercourse without a partner's consent could sustain
a finding of rape liability. In the case, Sweden sought the extradition of Wikileaks founder Julian Assange
from the United Kingdom based on an allegation of sexual violations.'® Under the allegation, Assange
was aware of the injured party’s prerequisite that a condom be used during sexual intercourse, and
deliberately damaged the condom without the injured party’s consent.
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The High Court of Justice, in affirming the District Judge’s order of extradition, held that deception about
protection by itself could vitiate consent. The Court concluded: “It would plainly be open to a jury to
hold that if [the victim] had made clear that she would only consent to sexual intercourse if [Assange]
used a condom, then there would be no consent if, without her consent, he did not use a condom, or
removed or tore the condom. His conduct in having sexual intercourse without a condom in
circumstances where she had made clear she would only have sexual intercourse if he used a condom
would therefore amount of an offense.”?’

In 2014, the Nova Scotia Supreme Court affirmed the sexual assault conviction of a man who
impregnated his partner without her knowledge.*® In that case, the defendant, desperate to keep his
girlfriend from breaking up with him, poked holes in his condoms with a pin and impregnated her. He
was subsequently convicted of sexual assault and sentenced to 18 months in jail. In the appeal, the
court found that when a woman has chosen not to become pregnant, "deceptions that deprive her of
the benefit of that choice ... may constitute a sufficiently serious deprivation for the purposes of fraud
vitiating consent.”

Courts in other European jurisdictions have made similar findings.?
Recent Legislative Efforts in the United States

Several lawmakers in different states have proposed legislation to explicitly criminalize nonconsensual
condom removal. In 2017, proposed legislation in Wisconsin sought to change the definition of consent
under state law. Under the bill, sex would not be categorized as consensual if one partner removes a
“sexually protective device” during intercourse without notifying the other partner. The change would
have effectively meant that nonconsensual removal of a condom during intercourse would constitute
sexual assault.?*

A similar bill in California would have expanded the state’s definition of rape to include tampering with a
protective device during sex without the other person’s knowledge.??

Professor Alexandra Brodsky cautions against these criminalization-based approaches. Skeptical about
the efficacy of criminalizing stealthing in addressing victims’ needs, Brodsky argues instead for the
creation of a new tort, claiming that a tort would provide victims with a more viable cause of action and
would better reflect the harms wrought by nonconsensual condom removal."%
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Most recently, in 2019, Representatives Carolyn Maloney and Ro Khanna of the U.S. House of
Representatives asked Attorney General William Barr to clarify the Department of Justice's stance on
nonconsensual condom removal. The Members of Congress explained that "[n]Jonconsensual condom
removal during sexual intercourse is extremely dangerous. It can lead to lasting consequences, such as
unplanned pregnancies and sexually transmitted infections, and is also a violation of trust between two
sexual partners...” In their letter, the Representatives asked the Attorney General to explain the DOJ's
process in collecting data on stealthing and what, if any, guidance is sent to states about this type of
sexual assault.?

Conclusion

Nonconsensual condom removal or “stealthing” can inflict physical and psychological harm on victims,
including unwanted pregnancy and sexually transmitted infections. That said, no jurisdictions in the
United States appear to have had an occasion to address nonconsensual condom removal outside the
context of STD transmission or unwanted pregnancy. This does not mean, however, that stealthing has
not inflicted real harm to victims. Indeed, many believe that stealthing, like sexual assault, is notoriously
underreported.

The experiences of other countries as well as some recent state legislative efforts to address
nonconsensual condom removal indicate that scholars, advocates, lawmakers, and the public will
continue to debate how to best address the practice of stealthing. Whether the legal harm should result
in a criminal or civil penalty continues to be an evolving conversation.
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